NOT ABOVE THE LAW


24 Sep 2007,


Issues of judicial accountability and extending right to information laws to the judiciary have once again come to the fore in the wake of certain allegations against former chief justice of India (CJI) Y K Sabharwal. On September 21, Delhi high court moved against three Mid Day journalists for reporting about the former CJI. An impartial inquiry into the matter is essential to rescue the office of CJI from possible disrepute. 

Stonewalling is not the best way out. Earlier this year, the Delhi HC stayed a Central Information Commission (CIC) directive to the law ministry to make the file pertaining to appointment of judges public. By blocking the application of right to information laws to itself, the judiciary is not doing itself a favour. 

The Supreme Court has asked the government to amend the RTI Act to take it out of the purview of CIC, an autonomous body, and also to provide that the CJI can stop any release of information. SC has, however, praised RTI on other occasions. It rejected the government's claim of privilege on the 'blue book' containing security instructions for the prime minister in UP vs Raj Narain: "In a government of responsibility like ours, where all the agents of the public must be responsible for their conduct, there can be but few secrets. The people of this country have a right to know every public act, everything, that is done in a public way, by their public functionaries. They are entitled to know the particulars of every public transaction in all its bearing... The responsibility of officials to explain and to justify their acts is the chief safeguard against oppression and corruption". 

In what is known as the judges' case, judges insisted on the disclosure of the correspondence between the Union law minister and the CJI regarding their appointment and transfer on the ground that government was performing a constitutional function and it was a matter of public interest why a particular judge was dropped or allowed to continue. The court again rejected government's claim of privilege on the correspondence: "Where a society has chosen to accept democracy as its creedal faith, it is elementary that the citizens ought to know what their government is doing. It has been truly said that an open government is clean government and a powerful safeguard against political and administrative aberration and inefficiency." 


Judges invoked the right to know when they found their own interests in jeopardy. But why should the same right not be invoked when people demand information or accountability from the judiciary? Judges generally take the plea that the functioning of the judiciary is transparent, as proceedings take place in the open court and every judgment is a public document which is subject to criticism. 

However, after the passage of RTI Act in 2005, decisions of other functionaries too have come under greater scrutiny than before. Little is known about the administrative actions of the judiciary. 


Most high courts have not even appointed public information officers (PIOs) as required under the RTI Act. Those which have appointed PIOs have framed their own rules which clearly prohibit the disclosure of information on administrative matters relating to expenditure on judges and procedures followed in appointments of class III and IV employees of the high court. 

This amounts to a violation of the Act as exemptions from disclosures are permissible only on certain grounds specified under Section 8 of the Act. High court rules have arbitrarily enhanced the application fees from the nominal Rs 10 to even Rs 500. Penalty for non-disclosure has been reduced from Rs 25,000 to a meagre Rs 500 which can hardly act as a deterrent. The SC must realise that rights cannot be withdrawn once given. Whether it is the Justice Sabharwal controversy or functioning of the judiciary at large, greater transparency is called for. 

(The writer is a TV journalist and columnist.)

