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The draft of the Natonal Judicial Commission Bill finalised in
a meeting on March 2, 1997 was sent to the Minister of Law &
Justice Government of India. The Committes on Judicial
Accountability has decided to circulata the Bill to the mambars of
Parliament, Bar Associations of the Supreme Court, High Courts,
Mational Tribunats, Law School & Unlversities and important public

man & women.

The underlying idea is to generate public discussion and
mobilise opinien te secures enactmant of the urgently needed law
dl_ll‘imﬁlhthl appointmant, removal and transfer of higher judiciany -

.-l-nd to bring about transparency and accountability.
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Please find enclosed draft of & bill to set up tha Naticnal Judicial Commission
tor considaration and appropriate action to have it introduced in Parliament
for mnacimant.

The Fourth Convention on Judicial Accountability en Septembaer 7, 1958
rasolved that an indepandent, high-powerad, multi-mamber Mational Judicial
Commission vested with the power of sppointment, transfer and remowal of
Tigher judiciary be set up. A Sub Committes comprising of M/ Shanti Bhushan,
Ram Jathmalani, V.M, Tarkwende, Indira Jaisingh, Har Dev Singh. Prashant
Bhushan and Kamini Jaiswal was canatituted to prepare draft of the Bill. A
copy of the resolution is annexed.

The draft of the proposed Bill prepared by the Sub-Commirtee was conaidered
in a meating on March 2, 1987 in which former Supreme Court Judges
M/S. WUA. Krishna lyer, P.B. Sawant and K. Jaichadra Reddy and Kuldip Singh,
whao could not ba prassnt in the meeting, conveyed their concurmence in
principle, Former High Couwrt Judges Mis. V.M. Tarkunde, Debi Singh Tewatia,
P.S. Poti and Rajinder Sachar also participated, Former Chial Justice of
#jlzhabad High Couwrt Mr. §.5. Sodhi conveyed his concurrenca, From amaongst
memibers of the Committee Mr. Ram Jethmalani, former Law Mirdatar of india,
Mr. Anil Diwan, Ms, Indira Jaisingh, Mr. Har Dev Singh senior advocatas and
Ms. Kamini Jaiswal edvocale paricipated. Mr. igbal Chagla, President of the
Bombay Bar Associgtion regratted his jnability to sttend but conveyed his
agreermentawith the setting up of the National Judicial Commission.
Thetneeting had & fruitful discussion ard came out with suggestions which
have baen incorporated and the draft has bean revised,

The meeting decided that the matter be taken up with the Gevermmaent with
a request to initiate steps for amendment of Articles 124, 126,217, 220 and
221 of the Constitution lor enactment of the Bl

It was further decided that the vacancies oceuring in the Supreme Courl and
the High Court must net be filled up in haste and bearing that in mind,
anactmant of the proposad law be expadited.

The draft bill is accordingly being sent to you for appropriate action. You are
requested to receive a deputation of the members of the Committes on Judicial
Accountability at the aarliest conveniant data.

Yours Sinceraly,

{Har Dav Singh)

March 12, 1987

Enel:

Resciution

Nir. A, Khalap
Minister of Law, Justice and Company Affairs



THE NATIONAL JUDICIAL COMMISSION BILL
STATEMENT OF OBJECTS & REASONS

There is a wide spread public perception that the quality of the higher judiciary in the country
in genaral has deteriorated over the last two decsdes leading to a decling in the quality of
administration of justice. Apart from the long delays in the decision of cases, there are also
many complaints being hearad now about the competence and integrity of judges manning
the higher judiciary. It is felt that part of the cause of these problems lie in the present system
under the Constitution for the appointment and removal of judges. Experience does seam (o
suggest that the presant system of appointmaents as wall as for ramoval is not appropriate to
the needs of the present days which require that all vacancies will be filled up pramptly by
tha best available parsons of high integrity. The presant S-'If'E.‘I‘BI:I'I- of appointmeant has often led
to delay in appointments and has oftan lad to inappropriate appointmeants baing made which
is ill-suited to judging the marits of prospective appointees,

Exparience has also shown that the procedure for emoval of judges is too cumbersome and
impractical to be effective. Furthar, it is felt that the matter of detarmining whether a judge
is‘.guilt'y' af misb-u?_&uviﬂ*aﬁ:t thus fit for baing removed, should be left to the professional
body rathar Ihar:to Parliament which is not the appropriate body to decide such guestions.
It is, therefore, felt necessary, to constitute & high powered National Judicial Commission
which will be an aminent body of judicial personeges to be entrusted with the task of
recommending appointments and removal of mambere of the higher judiciary. This body will
be independent of the Executive s well as of the Judiciary shall be provided with an
investigative machinary at its disposal for investigating the antecadents of judgs. It shall
hawe the powar to examine complaints against judges and in suitable cases sat up anquiry
committeas for conducting a full judicial enquiry into the chargas agsinst errant judges. It
shall have the final power for recommaending the removals of an errant judge after such
enguiry, Like wise its recommendations for appointments will alse be final and binding. It is
hopead that such a high powsered eminent body would make the best possible appointments
1o the higher judiciary and pravide the much needed accountability in the higher judiciary.
This hill seeks 10 achieve these purposes.



THE CONSTITUTION AMENDMENT ACT
An act to further amend the Constitution of India
Be It enacted by Pardlament in the ... year of the Republic as follows:
1. Short Title - this Act may be called the Constitution - Amendment Act, ...
2. Insertion of Chaptar 11l A '
After Chapter 1, the following chapter 1 A shall be inserted.

CHAPTER Il A

The National Judicial Commission

1234 (1] There shall ba a National Judicial Commission consisting of a Chairman
and four other members who will be appointed by the President by warrant
under his hand and seal.

12} The functions of tha MNational Judicial Commission will be 1o
recommend the appointmeant, transfar and removal of Judges and Chief Justices
of High Courts and the appoimment and removal of Judges and Chief Justice of
the Suprama Court, )

| %) The Chairman shall be appointed on tha recommendation of a
collegiurn consisting of all sitting judges of the Supreme Court. One member of
the ;mnnﬂ%ﬁﬂn shall be appointed on the recommendation of a collagium
consisting of all the Chief Justices of the High Courts. One member shall be
appointed en the recommendation of Union Cabinet. One mambaer shall be
appaintad on the recommendation of the Leadar of the Opposition in the Lok
Zabha who will act in consultation with leaders of other opposition parties in
both housas. One member shall be appeirted on the recommendation of a
collagium consisting of sl the members ol the Ber Council of India.

(4] A person shall pot be qualified for appointment to the Naticnal Judicial
Commission unlegs:

al He is at least 55 years of age; and
1] He hes been a judge of the Supreme Court or & judge of a High
Court; or
il He is a sanior Advocate.
(5] Each member of the Natienal Judicial Commission shall have a fixed
tenure of 5 yaars, but ho shall be aligible for further tarme if reappointed by any
of the appointing authorities. Each vacancy will be filled by appointment on the

recommendation of the sama authority on whose recommandation the member
whosgse membership fall vacant was originally appointed.



{81 A mambar can resign his office by a letter addressed to the President.
He shall not be remaovad fram the affice except on the unanimous recommendation
of all the other members of the Commission. No member of the National Judicial
Commission after complation of his tarmewill hold any other public office ar will
practice in a court ar chambars.

mn Tha Chairman of the Mational Judicial Commission will have the
status and salary of the Chief Justice of the Supreme Court of India, and its
meambers shall have the status and salary of o judge ol the Supreme Court of
India.

(B} Tha National Judicial Commission will frame its own rules of procedure
and will racruit and frame the terms and conditions of its own staff, including a
team of investigators to assist it. The National Judicial Commission shall have
such officers, staff and servants including a team of Investigaicrs, as may be
deemed necessary by the Commission,

110 The administrative expenses of the Mationel Judicisl Commizgion
including all salaries, aflowances and pensions payable to or in respact of the
officers, staff and servants of the Commigsion shall be uhngwd upen tha
consolidated fund of India.

{11} The seat of the National Judicial Commission shall ba at New Dalhi.
In place of Articls 124, the following shall be substituted:

*i124 {1} There shall be a Suprame Court of Indla consisting of the Chief
Justice of indig"and such pumber of judges as the Mational Judicial Commission
zhall determine from tima to tima.

21 Every judge of the Suprems Court shall be appointed by the President
by warrant under his hand on the recommandation of the Mational Judicial
Commission and shall hold office untill he attains the age of 65 years, The Chiaf
Justice of India shall always be appointed by seniority from among the judges of
the Supreme Court, unless tha National Judicial Commission unanimously
racommands otharwise, The recommendations of the Netional Judicial Commission
will be binding on the Fresident.

Before making amy recommendation for the appointment of a Judge
to ﬂu.-. Suprome Court, the National Judicial Commission may consult the Chiaf
Justice of India and other judges of the Supreme court. Howaver in cass of a
disagreemeni the view of the Commission shall be final in the matter.

A judge may by writing under his hand addiessed to the President
resign his office;

131 It any dispute arises about the age of a judge of the Supreme court,
it shall be determined by the Mational judicial Commission whose decision shall
be final.

-—




4.

{4} & parson shall not be quelified for eppoifmaent as a juduu of tha
Suprame Court unless he is a citizen of Indie; and

al has been for atieast 15 years a judge of a High Court or of two or
more High Couarts in succession; or

bl has baen for atleast 15 years an advocate of a High Court or of two
or mora High courts in succession or

cl I in the opiniod of the National Judicial Commigsion & distinguishad
jurist.
(51 A Judge shall not be removaed from his office axcept by an order of

the Prasident passed on the recommendation of the Mational judicial Commission
which will ba binding on the President.

Tha Nationsl Judielal Commission will recommand tha removal of a
judge of the Supremea Court anly on the finding of misbehaviour or incapacity
arrivad at after an enguiny by & Committes of thres retired judges of the Suprame
court, o be selected by the National Judicial Commission 1o inguire into charges
af misbohaviowr or incapacity againat tha jUdge. The rules of procedure for framing
the charges, constituting the Inguiry Committes and the rules of procedure for
the Inquiry shall be framed by the National Judicial Commission,

[6) Oneca tha Inguiry Committes is constituted to enguire into the charges
@gainst a judge ha shall desist from discharging judicial functions.
[7h Evary person eppoimed to be a judge of 'the Suprema Court ghall,

befora he enwesupon his office, meke and subscribe before the President, or
some parson appeintad in that behali by him, an oath or affirmation according to
tha form sat aut for the purpose in the Third Schedule.

(8 No parson who has held office a5 a Judge of the Supreme Court
ghall plagd or ast In sy court of bafors any authority within the terliory of India.
Ha shall not ba appointad to any office of profit, including 8 Commiesion of
Inquiry by tha government at the Centre or any State, axcept on the
recommendation of the Mational Judicial Commission,

In Articte 126 of tha Constitution, in place of the words, “as the Prasidant may

appoint tor the purpose”, the following words will be substituted “as tha Prasident may
appoint on the recommendation of tha Mational Judicial Commission”.

In place of Article 217, the following will be'substitisted.

21710110 Evary judge ot the High Court shall be-appointad: by the President by
warrant under his hand on the recommendation of the Mationa! Judicial
Commission and shall hold office until he attains the sge of 62 years. Tha Chief
dustics: of a High Court shall always be appointad by senlagity from among tha
sitting judges of that High Court, unless the National Judicial Commission
unanimously recommends atherwise,



2 The Prasidant will ba bound b-r the advice a'l th-a Mational Judicial
Commigsion,

(31 © Tha National Judicial Commission shall not make its recommendation
to tha Presldent until at laast two weeks after the neme of the propesed appointes
has bean duly notified to the public in the press by the Mational Judicial

Cammission.

14) A judge may by writing under his hand addressed to the Prasident
regign his offica;

15} If-any dispute arises about the age of a judge of the High Court, it
shall be derermined by the National Judicial Commission whose decislon shall ba
final.

&) A person shall not be gualified for appointment as a judge of the

High Court unless ha is a citizen of India; and
a)  has held for stleast 10 years a judiclal office In the territory of India; or

bl . has been for atleast 10 years an mocm of a High Court or of two
or mora High Courts in succassion; or

¢l is in the opinion of the National Judicial Commilssion & distinguished
jurist.

(&) A judpe shall nat ba removed from his office except by an order of
the President passed on the recommendation of the Mational Judicial -l::nmrmnlnn
which will be binding on the President.

TheMdtional Judicial Cn-mmliiltm will racommend the removal of a
Judge only an tha finding of misbah aviour or incapacity arrived at after an Inquiry
Committes of 3 retined judges of ihe Supreme Court or High Court constituted
by the National Judicial Commission to inquire into charges of misbehaviour or
incapacity against the judge. The rules of procedura for framing the charges,
constituting the Inquiry Committee and the rufes of procedure for the Inguiry
shall be framed by the National Judicial Commission.

B, In place of article 220, the following will be substituted:

“Na pargon whao sfter the commeancemant of this Constitution has held office as
a judge of a High Court shall plead or act in any Court of bafore any authority in
Indie except the Supreme Court and the other High Courts. Ha shall not be
appointed to any office of profit, including & Commission of Inguiry by the
Ewrrnmnt nmﬂtr:mtha recommendation of The Mational Judin‘lrl:nmmm“

7. Article 222 {1} shall be substituted by the following:

*#& judge of a High Court'may bé transfarred from one High Court to another
High Court by the President on'the récommendation of the Natianal’ Juﬁﬂm Commission,
Such recommendation will be binding on the Prasident™.



RESOLUTION PASSED BY THE
CONVENTION ON JUDICIAL ACCOUNTABILITY
ON 07.09.1996

The Convantion notes with serious concern thet despite the demenstrated failure
of the system of Impaac:hn_m:it for holding judges accountable for thair misbehaviour,
and despite the recommendation of the previous Convention on Judicial Aceountabllity
and all other responsible obesrvers of the judiciary that the systam of iImpeschment ba
replaced by @ more practical-and easily workable system, nothing has besn done to
achigve.this. On the other hand, the Supreme Court has frowned upon the Bar for raising
question about the il'l'l!ﬂgl'tt'.l":-nf judges. This is despite the fact that the so called
“in housa' systam of the judiciary for cleaning the mass within it has hardiy worked at
all. Any action against judges for their misbehavieur and lack of integrity so far, though
it has bean uér-.r rare, has been possible only because of the stand taken by the Bar
ageinzt these judges. The result is that tha judges still continue te remain largaly
unaccountable.

The Convention is of the firm view that we naed an independent, high powerad,
multi-membar Mational Judicial Commission which should be vested with the ultimate
powar nt._appuintmunt. transfar and removal of Jjudges. It should have an investigative _
machinur;;- of its own and Im=#inctioning should be transparent. The Convention
recommends that Parliament should immediately enact a Constitution Amendment Act
o bring about these changes.,

The Conventicn also notes that despite the 9 judges decision vasting the ultimate
power of appeointment of judges on the Supreme Court of India, the system of appointment
of judges still r'arnalm:unlﬂllfacmr',r. In particular, the lack of transparency in the system
of appointments has allowed the appointment of a number of undasirable persons in the
recent pagt, The Cenvantion is firmly of the view that the vesting of the ultimate power
of appointmant and transfers in a single person, even if he be the head of the judiciary,
is unsatisfactory end is likely 1o lead to the sxercise of this power on the basis of
improper information and extrenecus considerations,

The Convention constitutes a sub-committas of the following members of the
commitiee to finalize the draft of such & legisiation and pursue it with Parliamant. The
drafting Committes includes M/s. A. Shant Bhushan, Ram Jethmalani, Indira Jaisingh,
V.M. Tarkunde, Har Dev Singh, Kamini Jaiswel and Prashant Bhushan.



